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To: All HOME & CDBG Recipients Notice: FSP-99-10 
From: IHFA Community Development Department 
Date: December 13, 1999 
Re: Section 106 Review Process 
 
 
Effective June 17, 1999, the Advisory Council on Historic Preservation passed new Section 106 Regulations 
(36 CFR Part 800).  If you would like a copy of the regulations, please visit the Advisory Council’s web site 
at www.achp.gov. 
 
The Indiana Housing Finance Authority (IHFA) has been working with the Department of Natural Resources 
– Division of Historic Preservation and Archeology (DHPA) in order to provide you with the way in which 
the Section 106 Review Process should be conducted.  Enclosed with this correspondence is the format that 
should be followed by Local Units of Government and Not for Profit organizations when carrying out the 
Section 106 Review process.  The document has been broken out into two parts:  Local Unit of Government – 
Section 106 Review Process and Not for Profit – Section 106 Review Process.  Please ensure that you are 
looking at the correct section for your particular entity. 
 
The following summarizes the major changes to the Section 106 Regulations. 
 
Major Changes 
 
♦ Greater deference to Federal agency-SHPO decision making:  The Council will no longer review 

routine decisions agreed to by the Federal agency and the State Historic Preservation Officer/Tribal 
Historic Preservation Officer (adverse effect findings and most Memoranda of Agreement), recognizing 
that their capability to do effective preservation planning has grown substantially since 1986.  

 
♦ More focused Council involvement:  The Council will focus its attention on those situations where its 

expertise and national perspective can enhance the consideration of historic preservation issues. Criteria 
accompanying the regulation specify that the Council may enter the Section 106 process when an 
undertaking 1) has substantial impacts on important historic properties; 2) presents important questions 
of policy or interpretation; 3) has the potential for presenting procedural problems; or 4) presents issues 
of concern to Indian tribes or Native Hawaiian organizations.  
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♦ Better definition of participants’ roles:  The Federal agency’s primary responsibility for Section 106 
decisions is emphasized, and the advisory roles of the Council and the State Historic Preservation 
Officer/Tribal Historic Preservation Officer (SHPO/THPO) are clarified. Other participants’ roles are 
more clearly defined, particularly Indian tribes, local governments and applicants, who may participate as 
“consulting parties.”  

 
Certain individuals and organizations may also be entitled to be consulting parties, based on the nature of 
their relation to an undertaking and its effects on historic properties. Others may request to be involved. 
The exclusive role of the Federal agency to make the ultimate decision on the undertaking is stressed and 
the advisory roles of the other parties is clearly stated.  

 
♦ Native American roles defined and strengthened:  The 1992 NHPA amendments placed major 

emphasis on the role of Indian tribes and other Native Americans. The Council’s revised regulations 
incorporate specific provisions for involving tribes when actions occur on tribal lands and for consulting 
with Indian tribes and Native Hawaiian organizations–as required by NHPA–throughout the process. 

 
The revisions embody the principle that Indian tribes should have the same extent of involvement when 
actions occur on tribal lands as the SHPO does for actions within the State; this includes the ability to 
agree to decisions regarding significance of historic properties, effects to them and treatment of those 
effects, including signing Memoranda of Agreement. Off tribal lands, Federal agencies must consult the 
appropriate tribe or Native Hawaiian organization.  

 
The provisions recognize Federal agency obligations during project planning to consider properties to 
which tribes attach religious and cultural significance. Provision is also made for the involvement of the 
Tribal Historic Preservation Officer in lieu of the SHPO for undertakings on tribal lands when that official 
has assumed the responsibilities of the SHPO in accordance with Section 101(d)(2) of the NHPA.  

 
♦ Role of applicants recognized:  The revisions acknowledge the direct interests of applicants for Federal 

assistance or approval and specify greater opportunities for active participation in the Section 106 
process as consulting parties. Applicants are permitted to initiate and pursue the steps of the process; 
however, the Federal agency remains responsible for final decisions regarding historic properties.  

 
♦ Early compliance encouraged:  Provisions have been added to encourage agencies to initiate 

compliance with the Section 106 process and to begin consultation with the SHPO/THPO and others 
early in the project planning stage. This should promote early agency consideration of historic properties 
and prevent late recognition of an agency’s legal responsibilities which can often cause delays or 
compliance problems.  

 
♦ Coordination with other reviews advanced:  Agencies are encouraged to integrate Section 106 review 

with reviews required under the National Environmental Policy Act (NEPA) and related laws.  Specific 
provisions that make identification and evaluation, public participation and documentation requirements 
more flexible facilitate this and will streamline reviews, allowing agencies to use information and 
analyses prepared for one law to be used to meet the requirements of another.  

 
♦ Use of NEPA compliance to meet Section 106 requirements Authorized:  Agencies are authorized to 

use the preparation of Environmental Impact Statements and Environmental Assessments under the 
National Environmental Policy Act to meet Section 106 needs in lieu of following the specified Council 
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process. This is expected to be a major opportunity for agencies with well-developed NEPA processes to 
simplify concurrent reviews, reduce costs to applicants, and avoid redundant paperwork.  

 
♦ New techniques introduced to deal with marginal or routine Cases:  Federal agencies may seek 

exemptions from Section 106 or advisory comments on an entire program. Also, the Council may 
establish standard methods of treating recurring situations. This will allow agencies to save both time and 
resources that would otherwise be committed to legally mandated reviews.  

 
♦ Public participation clarified:  Opportunities for public involvement in the Section 106 process are 

simplified and more clearly defined, and Federal agencies are encouraged to use their established public 
involvement procedures where appropriate. Clarification in this area will reduce controversy over the 
adequacy of an agency’s efforts to involve the public.  

 
♦ Alternate Federal agency procedures flexed:  The provisions allowing Federal agencies to substitute 

internal procedures for the Council’s Section 106 regulations no longer require that the agency 
procedures be formal rules or regulations. This will make it easier for agencies to tailor the Section 106 
process to their needs. Approval of such substitute procedures is linked to requirements of Section 
110(a)(2)(E) of the NHPA.  

 
Procedural streamlining  
 
The following section details changes in the basic Section 106 process.  It demonstrates the technical 
alterations to the process to carry out the changes described previously.  
 
♦ “No effect” step simplified:  The “no historic properties” and “no effect” determinations are now 

combined into a single “no historic properties affected” finding. The separate “effect” determination of 
the current regulations has been dropped so that the agency may now move directly to assessing adverse 
effects when it appears historic properties may be affected.  

 
♦ Identification and evaluation of historic properties made more flexible:  The revised regulation 

introduces the concepts of 1) phased identification and 2) relating the level of identification to the nature 
of the undertaking and its likely impacts on historic properties. These concepts are important to effective 
NEPA coordination and will encourage more cost-effective approaches to survey and identification.  
Agencies will be able to make preliminary decisions on alternative locations or alignments without 
having to conduct the more intensive identification efforts necessary to deal with the final design and 
siting of a project.  

 
♦ Adverse effect criteria and exceptions revamped:  The criteria are revised to better define when 

projects have adverse effects on historic properties.  
 
♦ Council review of No Adverse Effect determinations eliminated:  The requirement that the Council 

review all No Adverse Effect determinations is replaced by SHPO/THPO review and concurrence.  
Consulting parties are authorized to ask the Council to review such a determination if the request is made 
in a timely manner.  

 
♦ Failure of Federal agency-SHPO/THPO consultation leads to Council involvement: If an agency 

and the SHPO/THPO failed to reach a solution to deal with adverse effects, the process required the 
Federal agency to seek the formal comments of the Council. The revised process now requires the agency 
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to invite the Council to join the consultation and help the parties reach resolution. Termination and 
comment would follow only if further consultation was not successful.  This should result in more 
negotiated solutions, which are more efficient and usually provide better results.  

 
♦ Council comment provision reflects 1992 NHPA amendments:  Council comments must be 

considered by the head of the Federal agency receiving them, as required by Section 110(l) of NHPA.  
 
♦ Review of agency findings clarified:  Recognizing that the Council’s views on Federal agency actions 

to comply with Section 106 are only advisory, a new provision allows anyone at anytime to seek the 
Council’s opinion on agency findings and decisions under Section 106.  There is no obligation to delay 
agency action while the Council conducts this review.  

 
♦ Emergency and post-review discoveries situations revised:  Greater emphasis is placed on planning 

for unanticipated events.  Flexible responses are allowed.  
 
♦ Council monitoring of overall Section 106 performance enhanced: The new regulations will shift the 

emphasis of Council review from individual cases to assessments of the overall quality of a Federal 
agency’s or SHPO/THPO’s performance in the Section 106 process. The obligation of Section 203 of the 
NHPA for agencies to provide project information to the Council is included. Also, provisions are made 
for closer Council review of cases where a participant has been found to have shortcomings in complying 
with Section 106.  

 
If you have questions regarding this correspondence, please contact Shawn Brock at (317) 232-7777 or toll-
free at (800) 872-0371. 
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